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I INTRODUCTION

The City of Ontario (“Ontario”) respectfully submits its response to the supplemental
briefing filed by the Chino Basin Watermaster (‘“Watermaster”), Cucamonga Valley Water District
(“CVWD?”), the Inland Empire Utilities Agency (“IEUA”), and Fontana Water Company
(“Fontana” or “FWC”)! (collectively “Opposing Parties”) in support of its Opposition to Chino
Basin Watermaster’s Motion for Court Approval of Corrected and Amended Fiscal Years 2021/22
and 2022/23 Assessment Packages (“Motion”). For economy, arguments in response to Opposing
Parties’ respective briefs are addressed herein.

The foundation of each of the Opposing Parties’ briefs is the re-litigation of issues that were
raised and addressed with finality in the underlying merits proceedings in this case, including by
the Court of Appeal. This should not be countenanced, and their arguments should be rejected. By
way of example, and without limitation, Opposing Parties are attempting to relitigate the issue of
whether Fontana produced water from the Dry Year Yield Program (“DYY Program”)
notwithstanding the Court of Appeal and this Court’s prior holdings that without a local agency
agreement, Fontana could not participate in the DYY Program. The Opposing Parties also attempt
to relitigate issues relating to Metropolitan Water District’s (“Metropolitan”) “ownership” of
imported water as part of the DY'Y Program, repeating arguments that were heard and disregarded
by the Court of Appeal. The Opposing Parties’ purported “answers” to the questions posed by this
court are irrelevant to the issues that remain, namely the implementation of the Court of Appeal’s
directive to correct and amend the 2021/2022 and 2022/2023 Assessment Packages (“Assessment

Packages”) consistent with the Judgment and the original DY'Y Program agreements and orders.

I1. ARGUMENT

A. The Opposing Parties’ Arguments Rely on the False Premise That This Was
Authorized Voluntary Production of Stored DYY Program Water.

The Opposing Parties continue to claim that the production at issue was authorized

voluntary production of stored water from the DY'Y Program and on that basis seek to exempt this

! Fontana filed a separate Joinder adopting Watermaster’s arguments.

3-
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water from DRO assessments and a portion of the general production assessments. These arguments
are in direct conflict with the Court of Appeal’s Opinion.

Throughout their supplemental briefing, to justify the exemption of this groundwater
production from assessments, Opposing Parties make the extraordinary leap to categorize these
extractions as voluntary production of previously stored DYY Program water notwithstanding the
Court of Appeal’s Opinion. (See, e.g., Watermaster Suppl. Brief, filed July 10, 2026, p. 7 [“The
dispositive physical fact is that neither (CVWD nor Fontana) pumped Basin Water; both recovered
stored supplemental water from the DYY storage account’]; id., p. 8 [“When FWC and CVWD
Extracted the Subject DYY water . ..”]; Fontana Suppl. Brief, filed July 10, 2026, p. 1 [“(Mr.
Fealy’s) declaration explains in detail . .. FWC’s water supply portfolio, including its rights to
groundwater in the Chino Basin, and FWC'’s participation in the Dry Year Yield program’]
(emphasis added).) Indeed, this mischaracterization of the water is even embedded in
Watermaster’s revisionist restatement of the questions posed by this court, reframing the issue as
whether “When FWC and CVWD Extracted the Subject DYY Water, Where Did it Physically Come
From?” (Watermaster Suppl. Brief, p. 8, emphasis added.)? Notwithstanding the Opposing Parties’
attempts to characterize it as such, the water at issue cannot be “DYY Water” if the production of
DYY Program water in 2021/2022 and 2022/2023 was not authorized under the original DYY
Program orders and agreements. Physically, this groundwater,® and all other water produced by
the parties, was extracted from the Chino Basin aquifer. (Declaration of Courtney Jones in Support
of Ontario’s Supplemental Brief, filed July 10, 2026, 4 19—-20.) Once the physical water is pumped

from the Chino Basin aquifer, the question becomes how that water is legally characterized and

2 In contrast, this Court requested the following: “This is the issue the parties do not make clear,
and the Court requests further briefing on this issue. When FWC and CVWD extracted their
water, where did it physically come from?” (Court’s Final Ruling, entered June 12, 2026, p. 13.)

3 “Groundwater” is a defined term in the Judgment. (Judgment, 9 4(h); Opinion, p. 7 [“The
Judgment’s definition of groundwater does not distinguish between the ‘type’ of groundwater or
how that water made its way into the Basin. Groundwater is defined as water ‘beneath the surface
of the ground and within the zone of saturation, i.e., below the existing water table.””’].) The
Judgment also provides that all groundwater production is assessed. Annual assessments are levied
against parties to the Judgment “based on production”, i.e., on the annual quantity of groundwater
pumped or extracted from the Basin. (Judgment, 4 4(h), 4(q), 4(s) and 53.)

ONTARIO’S RESPONSE TO SUPPLEMENTAL BRIEFS RE MOTION RE CORRECTED AND AMENDED
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accounted for under the rules governing Basin operations, including the Judgment and original
DYY Program agreements and orders at issue in this case. (/d., § 19.)

There is no clearer example of this than Opposing Parties’ attempt to exempt Fontana’s
groundwater production from DRO assessments by categorizing it as DY'Y Program water. This is
in direct contravention of the Court of Appeal’s Opinion. Indeed, the Court of Appeal could not
have been clearer—in the absence of a local agency agreement, Fontana was not authorized to

produce DY'Y Program water or to participate in that program:

None of the three sets of DYY Program agreements considered a
situation where . . . nonparties to the program, would be allowed to
produce water from the program’s storage account absent a court-
approved written agreement with Watermaster. To hold otherwise
ignores the Judgment, the DYY Program agreements, the conduct of
all entities involved in the DYY Program, and the superior court’s
order approving the program.

Moreover, as Ontario points out, Local Agency Agreements “are
storage and recovery agreements that detail the means by which
DYY [Program] water is recovered, including the [Operating
Party’s] specific responsibilities relating to the pumping of stored
water.” Thus, water can no more be recovered (produced/withdrawn)
without a Local Agency Agreement than it can be stored without
such agreements. Nor can the Exhibit G performance criteria be
suspended (for any production, voluntary or not) without
compromising the integrity of the DYY Program.

(Opinion, pp. 32, 34.)* Nowhere in the Court of Appeal’s language was there a carveout for Fontana
to claim DYY Program production for some portions of the Assessment Packages but not others.
There was no vacillation by the Court of Appeal and no qualification. The Court of Appeal’s
Opinion was clear: Without a Local Agency Agreement, Fontana was ineligible to participate in
the DYY Program or to produce DYY Program water. And yet, inexplicably, Opposing Parties
continue to insist that Fontana is entitled to claim DYY Program production for purposes of
avoiding DRO assessments. (Declaration of Courtney Jones (“Jones Decl.”), filed concurrently
herewith, 9 7-18.)

//

* The Opinion is attached as Exhibit A to the Declaration of Bradley J. Herrema in Support of
Watermaster’s Motion, filed April 1, 2026.

ONTARIO’S RESPONSE TO SUPPLEMENTAL BRIEFS RE MOTION RE CORRECTED AND AMENDED
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Fontana cannot avoid assessments—including DRO assessments—by calling this water
something that it was not. Nor, as briefed previously, can CVWD claim more DY'Y Program water
than allowable by the original DYY Program agreements and orders and CVWD’s individual
performance criteria for the purposes of avoiding assessments. (Ontario’s Opposition to
Watermaster’s Motion for Court Approval of Corrected and Amended Fiscal Years 2021/22 and
2022/23 Assessment Packages, filed June 1, 2026, pp. 11-17.) Put another way, if the water at
issue was not authorized production of DYY Program water, then it cannot be treated as the
production of stored DY'Y Program water for any purpose within the four corners of the Assessment
Packages. It is, instead, fully assessable production for purposes of the calculation of general
production assessments and DRO assessments.’

The Opposing Parties’ insistence that this was “voluntary” production of DYY Program
water, done at the behest of IEUA or others to reduce the balance in Metropolitan’s account, does
not change the result. (See Declaration of Cris Fealy in Support of Watermaster Supplemental Brief,
filed July 10, 2026, 99 12—17; CVWD Suppl. Brief, filed July 10, 2026, pp. 4-5.) The Court of
Appeal was fully briefed on and aware of the circumstances surrounding CVWD’s and Fontana’s
operational decisions to claim “voluntary” DYY production during the years at issue, and still the
Court of Appeal held that the 2019 Letter Agreement and the claimed “voluntary” production of
DYY Program water defied the original DY'Y Program orders and agreements. As held by the Court

of Appeal:

Despite Ontario’s concerns and recommendations, Metropolitan
prepared the 2019 Letter Agreement wherein it acknowledged the
storage of 39,000 AF of water, and expressed appreciation for the
“effort that the parties have shown to maximize storage during [FY
2017/2018]” According to the letter, “the parties” agreed that water
stored after June 1, 2017, “would be purchased from the account by
IEUA and [TVMWD] whether the parties pump over the
groundwater baseline as defined in Exhibit G.” Exhibit G was
included with the letter. Metropolitan further stated that this pumping
“could be the result of a response to a call” by Metropolitan or
“through normal operational decisions made by the individual
parties in a given year. Except during a call, the increase in pumping
would be voluntary and performance would be measured by the
parties that elect to increase their pumping. Call provisions would

> As addressed more fully below, in section II.C. under the Peace Il agreement, each party’s
individual production is part of the formula for the calculation of DRO assessments.
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remain unchanged. The parties will receive O&M, power, and
treatment credits and be billed for the water when the parties pump
over the groundwater baseline as defined in Exhibit G.”

As Ontario points out, the effect of the 2019 Letter Agreement (as
interpreted and applied by Watermaster) was to “defy the rules set
forth in the documents that establish and govern the operation of the
DYY Program, including the 2003 Funding Agreement, the 2003
court order adopting it, and the DYY Storage Agreement and its
associated court order” by allowing FWC (a nonparty) to voluntarily
produce water from the program storage account without a Local
Agency Agreement, by letting CVWD to voluntarily produce double
its allocated shares of stored water regardless of its performance
criteria, and by permitting these voluntary extractions without any
corresponding reductions in imported water. We agree.

(Opinion, p. 30, italics original, underline added.) The “voluntary” production that the Court held
to violate the original DYY Program agreements and orders is the same “voluntary production”
that Opposing Parties are claiming now to avoid DRO assessments and some general production
assessments within the Assessment Packages. It perpetuates the very cost-shifting the Court of
Appeal found injurious to Ontario. (Opinion, p. 35 [“Watermaster has exempted these voluntary
productions from assessment, and Ontario’s rights were materially affected when its assessments
for both FY 2021/2022 and 2022/2023 increased due to the exemption of voluntary production of
water from the DY'Y Program storage account. In other words, Ontario suffered a financial injury

as a result of the 2019 Letter Agreement.”].)

B. The Importation of Water by Metropolitan Is Irrelevant to the Issue of
Whether CVWD and Fontana Should Have Been Assessed for Their
Groundwater Production in 2021/2022 and 2022/2023.

Opposing Parties urge the court to focus on the legal distinction between imported water
and native groundwater, including the “chain of custody” of water imported by Metropolitan into
the Chino Basin and Metropolitan’s legal rights to recover water it stores in the Basin. (Watermaster
Suppl. Brief, p. 6; CVWD Suppl. Brief, pp. 6—7; IEUA Suppl. Brief, filed July 10, 2026, pp. 2-5.)
The issue is not whether Metropolitan has a legal entitlement to water it stored in the Basin. The
issue is whether water stored by Metropolitan in the Basin could be withdrawn by a party without
a local agency agreement (the answer is no), whether the claimed voluntary production at issue was
authorized by the original DY'Y Program agreements and orders (it was not), and whether CVWD’s

and Fontana’s groundwater production in the years at issue should have been assessed (the answer

-7-
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here is yes). In other words, the issue is not whether Metropolitan stores water it receives from the
State Water Project or Colorado River in the Chino Basin. The issue is the application of the terms
of the original DYY Program agreements—that Metropolitan signed and this court approved—to
the storage and recovery of DY'Y Program water.

The original DYY Program agreements detail “how participating agencies would pump
stored water, including specific performance criteria.” (Opinion, pp. 9—10.) The original DYY
Program agreements, together with the Local Agency Agreements, define when, how, and by whom
DYY Program water can be recovered by participating parties. If the parties are not legally entitled
under the terms of the original DYY Program agreements and orders to produce DYY Program
water in a given year, then the water that is physically produced from the Basin cannot be
characterized as DYY Program water and is treated instead as ordinary, assessable groundwater
production. (Jones Decl., § 4.) Adherence to the original DYY Program agreements and orders is
in furtherance of the underlying purpose of the DYY Program, which is to provide “broad mutual
benefits to the parties to the Judgment” and “greater water supply reliability by storing water in
advance of dry periods and pumping the stored water in lieu of receiving imported water during
droughts.” (Opinion, pp. 10, 28.)° In contrast, the so-called “voluntary” DYY production during
wet non-call years, which Opposing Parties continue to claim, turns the purpose of the DYY
Program on its head, effectively converting the Dry Year Yield Program into a “wet year program”
in a manner that is inconsistent with the original DYY agreements and orders and the Judgment.
(Declaration of Elizabeth P. Ewens in Support of Motion for Order Directing Watermaster to
Correct and Amend Assessment Packages (“Ewens Decl.”), filed January 12, 2026, Ex. G at 24:1-
14 (Tr. of Court of Appeal Arguments).)

Opposing Parties’ arguments boil down to yet another attempt to relitigate issues regarding
Metropolitan’s ownership of stored water to justify the exclusion of this groundwater production

from assessments. Opposing Parties ignore the fact that the Court of Appeal already heard and

® This also is why this water, which was improperly counted as DYY Program production, needs
to be credited back to Metropolitan’s DY'Y account balance: so that it will be there in a dry year
when needed, consistent with the underlying purpose of the program.

-8-
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considered the same arguments by Opposing Parties and still ruled in Ontario’s favor. (Opinion,
pp. 8—11.) In other words, the Court of Appeal’s Opinion found that the relevant inquiry was not
how the water made its way into the Basin, but rather the rules that apply when water is recovered
from the Basin, and whether the water produced by CVWD and Fontana in these years qualified as

DYY Program water exempt from assessments. (Opinion, pp. 25-31.) The Court of Appeal wrote:

Watermaster further asserts there is no violation of the Judgment
because the Storage and Recovery Agreement for the DY'Y Program
satisfies paragraph 28 of the Judgement, and FWC is not the storing
party; rather Metropolitan owns the water in the DYY Program
storage account, and IEUA acts as the manager of the account. . ..
We are not persuaded by respondents’ argument.

(Opinion, p. 31.) Again, the issue in this case is not whether Metropolitan stored water in the Basin,
but rather the back-end determination of whether CVWD and Fontana were legally entitled to
classify water they produced in 2021/2022 and 2022/2023 as DYY Program water. On that point,
the Court of Appeal already has ruled that Watermaster’s exemption of CVWD’s and Fontana’s
claimed voluntary DY'Y production from assessments under the guise of the 2019 Letter Agreement
violated the Judgment and original DYY Program agreements and orders. (/d. at p. 28 [“In
challenging Watermaster’s approval of the 2021/2022 and 2022/2023 Assessment Packages,

Ontario contends Watermaster’s interpretation and application of the 2019 Letter Agreement

violated the Judgment and the agreements that created the DYY Program. We agree.” (emphasis

added)].)

C. The Correlation Between the Parties’ Production, the Desalter Program, and
the Health and Safe Yield of the Basin Already Has Been Considered and
Addressed by the Court of Appeal and the Parties to the Peace I Agreement.

The Court asked the parties to address whether, “if the parties’ water did not impose a
physical burden on the Safe Yield of the Basin, to recover those fees would be a windfall.”” Once
again, this is an argument that Watermaster raised with the Court of Appeal to justify the exclusion
of CVWD’s and Fontana’s production from assessments. The Court of Appeal considered it, and

the Court of Appeal still ruled that Watermaster’s interpretation and application of the 2019 Letter

7 Court’s Final Ruling, p. 23. 9
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Agreement to the two Assessment Packages at issue violated the Judgment and original DYY

Program agreements and orders. The Court of Appeal wrote:

As aresult of the 2019 Letter Agreement, two agencies (CVWD and
FWC — a party not subject to the Performance Criteria in Exhibit G)
voluntarily withdrew water from the DY'Y Program storage account
during the DY 2020/2021 and 2021/2022. Subsequently, when
calculating annual assessments, Watermaster ignored the absence of
a Local Agency Agreement (FWC) and the performance criteria set
forth in Exhibit G (CVWD) and exempted these takes. These
exemptions decreased CVWD’s and FWC’s assessments, while
increasing the assessments of other parties, such as Ontario.
Nonetheless, Watermaster maintains that this change in the
allocation of assessments among the parties is not relevant
because it has no effect on the health of the Basin.

In challenging Watermaster’s approval of the FY 2021/2022 and
2022/2023 Assessment Packages, Ontario contends Watermaster’s
interpretation and application of the 2019 Letter Agreement violated
the Judgment and the agreements that created the DY'Y Program. We
agree.

(Opinion, p. 28, emphasis added.) Watermaster and Opposing Parties rely on similar arguments
now in relation to the DRO assessments and the impact of CVWD’s and Fontana’s production on
the safe yield and health of the Basin. As before, these arguments should be rejected.

The history behind the creation of the desalter program, and its connection to the safe yield
of the basin, is irrelevant because the parties to the Peace II agreement already determined that the
formula for the apportionment of financial responsibility for DRO must include the volume of each
party’s groundwater production. Put another way, the Appropriative Pool parties (including CVWD
and Fontana) agreed that there was a sufficient nexus or correlation between the amount of a party’s
production and the desalter program such that the amount of each party’s production must be part
of the formula to calculate the parties’ respective shares of DRO assessments. (Jones Decl., 9 5.)
Specifically:

A Replenishment Assessment against the Appropriative Pool for any
remaining Desalter replenishment obligation after applying both
6(b)(1) and 6(b)(iii), allocated pro-rata to each Appropriative Pool
member according to the combined total of the member’s share of

Operating Safe Yield and the member’s Adjusted Physical
Production, as defined below . . .

Adjusted Physical Production is the Appropriative Pool member’s
total combined physical production (i.e., all groundwater

-10-
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pumped or produced by the Appropriative Pool member’s
sroundwater wells in the Chino Basin . . .

(See Ontario’s Request for Judicial Notice in Support of Supplemental Brief, filed July 10, 2026,
Ex. 10, Ex. A, 9 6, emphasis added.)®

Fast forward to the CAA Packages submitted by Watermaster now, and Watermaster
includes the 2,500 acre feet (AF) of previously claimed DYY water in Fontana’s total production
number for purposes of Fontana’s general assessable groundwater production but excludes the
same production number from the calculation of Fontana’s Adjusted Physical Production for
purposes of DRO assessments. (Ontario Suppl. Brief, filed July 10, 2026, p. 16.) The fact that
Watermaster created new columns and categories of water within the CAA Packages to facilitate
this subterfuge in order to exempt Fontana’s groundwater production from the calculation of DRO
assessments is representative of the great lengths Watermaster and Opposing Parties are willing to
go to in order to shield CVWD and Fontana from complying with the Court of Appeal’s Opinion.

As recognized by this Court, “Watermaster was to correct the packages ‘consistent with the
original DYY Program agreements, the Judgment, and prior court orders.” (Opinion at p. 39.)
Watermaster appears to have done an accounting in order to minimize the economic harm to
Fontana and CVWD, or as Ontario puts it: attempted to correct some portions of the packages while
ignoring others.” (Notice of Ruling, pp. 16—17.) The Court is correct, and Watermaster should be
directed to correct the amend the full Assessment Packages, top to bottom, including the calculation

of DRO assessments that explicitly include each party’s production within that formula.

D. Even If, Arguendo, This Water Is Categorized as Authorized Production of
Stored or Supplemental Water (DYY Water), Watermaster’s Prior Actions
and Statements Contradict Its Arguments Now That This Water Is Exempt
from Assessments.

Watermaster and Opposing Parties make the argument that stored supplemental water is not

native groundwater and therefore it is not assessed. These arguments do not withstand scrutiny.

8 As previously briefed, the further adjustment to the DRO formula for production associated with
approved storage and recovery programs (e.g., DYY Program) does not apply given the Court’s
determination that the 2019 Letter Agreement—upon which Opposing Parties rely—as applied to
the Assessment Packages violated the Judgment eﬁd the original DY'Y agreements and orders.
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First, the water produced by CVWD and Fontana cannot properly be characterized as supplemental
stored water because it did not qualify as such under the Judgment and original DYY Program
agreements and orders. (See Section II.A., supra.) Second, Watermaster historically has included
supplemental water in its calculation of parties’ DRO assessments, including Fontana’s production
and use of supplemental water (recycled water). Finally, during the pendency of this litigation,
Watermaster issued an opinion that expressly acknowledged that DRO assessments are levied on
water withdrawn from storage. In sum, Watermaster and Opposing Parties’ arguments with respect
to stored supplemental water and DRO assessments run contrary to their own past practices and
statements.

On July 26, 2023, Ontario wrote a letter to Watermaster requesting clarification of
Watermaster’s position with respect to portions of this court’s tentative order regarding the
assessment of supplemental water. Specifically, given Watermaster’s historic assessment of
supplemental water (including recycled water), Ontario asked Watermaster to clarify its “position
with respect to the Court’s proposed finding that supplemental water — including recycled water —
is not subject to assessments.” (Jones Decl., q 6, Ex. A.) In response, Watermaster drafted a formal
memorandum regarding “Watermaster’s Authority to Regulate and Manage Storage” and
“Assessments on Water Withdrawn form [sic] Storage.” (/d., § 7, Ex. B.) In this memorandum,
Watermaster expressly acknowledged that it assesses supplemental water once it is withdrawn

(produced) from the Basin:

Purchases of Supplemental Water are not assessed by Watermaster
nor is its placement into storage. However, an assessment is levied
when the water is subsequently withdrawn from the Basin. This
payment compensates the collective for the use of the Basin storage
capacity and the expenses incurred in managing the OBMP,
including storage and withdrawal of Supplemental Water, placing it
on equal footing with Excess Carry-Over. If the withdrawal from
Local Storage were not assessed in the same way as Excess Carry-
over, the substantial advantage and cost of storage would be
subsidized by non-storing or relatively under-storing parties. In
short, the current methodology requires that the parties
benefitting from storage share in the management burden.

(Id., Ex. B at p. 6, emphasis added.) Further, contrary to its assertions now, Watermaster also

acknowledged its practice to assess parties for the storage of imported water when this water is
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withdrawn from the Basin:

Hydraulic Control and Basin Re-Operation opened the door to a
change in the blending requirements for recycled water, allowing a
higher percentage of recycled water to be used for replenishment. In
supporting this strategy, parties to the Judgment were allowed to
store their share of recycled water within their Supplemental Water
Local Storage account. That is, parties are not assessed for their
purchase of imported water or recycled water upon deposit into
their respective Local Storage account. They are charged an
assessment on their withdrawal . ...

(Id. at p. 7, internal footnote omitted, emphasis added.) In sum, by Watermaster’s own
acknowledgment, stored supplemental water in the Basin is assessed, including purchased imported
water and recycled water. A contrary result here would, as noted by Watermaster, give CVWD and
Fontana a substantial advantage and result in the subsidization of the cost of storage by other parties,
including Ontario. (/d. at pp. 67 [“If the withdrawal from Local Storage were not assessed . . . the
substantial advantage and cost of storage would be subsidized by non-storing or relatively under-
storing parties.”].)

E. Remaining Arguments by Watermaster and Opposing Parties Were Raised
and Rejected by the Court of Appeal.

Watermaster and Opposing Parties continue to rely on arguments that they made to the
Court of Appeal, and that the Court of Appeal did not accept. It is a recurring pattern—and one this
Court should not tolerate. In addition to those detailed above, Watermaster and Opposing Parties
continue to advance arguments regarding CVWD’s and Fontana’s financial and other reliance on
the 2019 Letter Agreement, Metropolitan’s investment in the DYY Program and financial
components of that program, and the Operating Committee’s alleged authority. The Court of
Appeal heard, acknowledged, addressed, and rejected each of these arguments.

By way of examples, almost identical to Watermaster and Opposing Parties’ arguments
now, when the case was before the Court of Appeal, Fontana and CVWD briefed issues relating to
their payments to Metropolitan to withdraw the water at issue, including readiness-to-serve fees.
(Request for Judicial Notice (“RIN”), filed concurrently herewith, Ex. 1 at pp. 19-20 [FWC and
CVWD Respondents’ Brief on Appeal].) Watermaster and IEUA went to great lengths to argue

issues relating to Metropolitan’s interests and investments in the DY'Y Program, even going so far
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as to submit a Request for Judicial Notice to the Court of Appeal of a Metropolitan Resolution,
arguing that it was relevant to the cost of water voluntarily withdrawn from the DYY Program
storage account. This motion was denied by the Court of Appeal. (Opinion, p. 15.) The range of
arguments previously raised by Watermaster and Opposing Parties included arguments about
storage of imported or “foreign” water in the Basin, (Ewens Decl., Ex. G at p. 13), the investments
made by Metropolitan (id., at pp. 14—15), the amount of money paid by CVWD and Fontana (id.,
at p. 20), operational decisions made by CVWD and Fontana when they elected to produce this
water (id., at pp. 20-21), and the role of the Metropolitan and Operating Committee (RJN, Ex. 2
at pp. 17-18 [IEUA Respondent’s Brief on Appeal]).

None of the above arguments held any sway with the Court of Appeal. In response to these
arguments—the same arguments that are being advanced (again) by Watermaster and Opposing
Parties now—the Court of Appeal held that “Ontario’s rights were materially affected when its
assessments for both FY 2021/2022 and 2022/2023 increased due to the exemption of (CVWD’s
and Fontana’s) voluntary production of water from the DYY Program storage account. In other
words, Ontario suffered a financial injury as a result of the 2019 Letter Agreement.” (Opinion,
p. 25.)

Those financial injuries persist. As summarized in the table below, the CAA Packages
Watermaster urges this court to accept completely exempt a/l of CVWD’s and Fontana’s claimed
voluntary production from the calculation of DRO assessments. As for ordinary production
assessments, the CAA Packages assess only 8,296 of the 20,500 AF of CVWD’s claimed voluntary
DYY production in the first year and assess none of CVWD’s claimed DYY production in the

second year.

Table 2: Watermaster CAA Package Breakdown

Cucamonga Valley Water District (CYWD) Fontana Water Company (FWC)

CAA Packages PY 2020-2021 PY 2021-2022 PY 2020-2021 PY 2021-2022
Total DYY
3 ) 1 20,500 17,913 2,500 5,000
Production Claimed™ (AF)
DYY Production Assessed (OBM P/Admin)2 (AF) 8,196 0 2,500 5,000
DYY DRO Assessed” (AF) 0 0 0 0

Notes:
1. Volumes of Total DYY Production Claimed in CBWMs CAA Packages remains unchanged from the amount
presented in the prior iteration of the Assessment Packages. This is the total volume that's taken out of the DYY
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Program account, the sum of "Storage and Recovery" and "Other Adjustments", in an attempt to minimize the
impacts to non-prevailing parties.

2. Volumes shown are in the CBWMs CAA Package as a newly formed column labeled "Other Adjustments". These
volumes are produced from the DY'Y Program storage account but incur a production assessment (OBMP/Admin).
Unlike regular production - including non-call and non-DY'Y production - these volumes fail to count towards the
DRO.

3. CBWMs CAA Packages failure to include DRO for both production years is estimated up to 4150AF (CVWD) and
380AF (FWC) at which it may be valued at $765/AF based on an average current Water Transaction price and Non-
Agricultural Pool Intent to Sell Pricing.

(Jones Decl., 9 8, 15-18, Ex. C.)

In short, the cost-shifting continues, to the financial detriment of Ontario and others,
notwithstanding the Court of Appeal’s Opinion and its direction to Watermaster to “correct and
amend the FY 2021/2022 and 2022/2023 Assessment Packages consistent with the original DY'Y
Program agreements, the Judgment, and prior court orders.” (Opinion, p. 39; Jones Decl., 99 8-18,
Ex.C.)

III. CONCLUSION

The CAA Packages presented by Watermaster to the Court should be rejected for failing to
comply with the Court’s order and the Court of Appeal’s Opinion, and Watermaster should be
ordered to further revise both Assessment Packages as directed by the Court of Appeal to redress
the improper cost-shifting relating to both production assessments and DRO assessments.

Dated: August 3, 2026 STOEL RIVES rrp

By: C\ gﬂ/lj 6‘*/

ELIZABETH P. EWENS
MICHAEL B. BROWN

Attorneys for
City of Ontario
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